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placing new restrictions on that right. Sen-
ators who are considering doing so should
understand that they will be taking a step
that has significant implications for the bal-
ance of powers created under the Constitu-
tion, and also for another fundamental con-
cern in a democracy: the balance between
majority and minority rights.

Caro stressed that the Framers gave
the Senate strong protections from
transient public passions or executive
pressures and that the Constitutional
Convention kept the Senate small so
that it would have, in Madison’s words:

[less propensity] to yield to the impulse of
sudden and violent passions, and to be se-
duced by factious leaders into intemperate
and pernicious resolutions.

Madison believed:

. there are more instances of the
abridgement of freedoms of the people by
gradual and silent encroachment of those in
power than by violent and sudden
usurpations.

Madison was right. The loss of free-
dom will not come as a thunderclap. I
say again, the loss of freedom will not
come as a thunderclap from Heaven.
Rather, if it goes away, it will slip si-
lently away from us, little by little,
like so many grains of sand sliding
softly through an hourglass.

The curbing of speech in the Senate
on judicial nominations will most cer-
tainly evolve to an eventual elimi-
nation of the right of extended debate.
And that will spur intimidation and
the steady withering of dissent. An ea-
gerness to win—win elections, win
every judicial nomination, overpower
enemies, real or imagined, with brute
force—holds the poison seeds of de-
struction of free speech and the deci-
mation of minority rights.

The ultimate perpetrator of tyranny
in this world is the urge by the power-
ful to prevail at any cost. A free forum
where the minority can rise to loudly
call a halt to the ambitions of an over-
zealous majority must be maintained.
We must never surrender that forum—
this forum—the Senate, to the tyranny
of any majority.

When Aaron Burr said farewell to the
Senate, he urged the Senate to do away
with the Senate rule that would close
debate on the previous question. That
previous question has seldom been used
in the short time. And in 1806, the Sen-
ate carried out the will of Aaron Burr.

This house is a sanctuary; a citadel of law,
of order and of liberty; and it is here—it is
here, in this exalted refuge; here, if any-
where, will resistance be made to the storms
of political phrensy and the silent arts of
corruption; and if the Constitution—

This Constitution.

—and if the Constitution be destined ever to
perish by the sacrilegious hands of dema-
gogue or the usurper, which God avert, its
expiring agonies will be witnessed on this
floor.

On March 2, 1805, Aaron Burr stated
that prophetic warning.

The so-called nuclear option, if suc-
cessful, will begin the slow and agoniz-
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ing death spiral of freedom, speech, and
dissent, and it will be witnessed on this
floor.

I yield the floor.

Mr. President, how much time do I
have remaining?

The PRESIDING OFFICER (Mr. EN-
SIGN). There is 9 minutes 40 seconds re-
maining in total to the minority.

Mr. BYRD. I thank the Chair. I be-
lieve Senator CARPER is on his way. He
wishes to have 5 minutes under the
order following my remarks.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

————

JUDICIAL NOMINATIONS

Mr. CARPER. Mr. President, I came
to the floor today to talk about bank-
ruptcy reform and the need to enact
legislation dealing with bankruptcy re-
form. Before I do that, given the com-
ments of our esteemed leaders, Senator
BYRD and Senator HATCH, I feel com-
pelled to say something first with re-
spect to judicial nominations.

This 109th Congress, in my view, has
begun with much promise. We have
taken steps to begin to restore a sense
of balance in our legal systems—the
system of civil justice to make sure
that little people harmed by big com-
panies have a chance to band together
and be made whole, and at the same
time make sure that companies de-
fended in class action lawsuits have a
fair trial in a court where the deck is
not stacked against them.

We are on the verge of passing sig-
nificant and needed bankruptcy reform
legislation. A conference on energy
policy is taking place that will reduce
our dependence on foreign oil, which
has the promise also of increasing our
reliance on renewable forms of energy
and cleaning up our air, reducing sulfur
dioxide emissions, nitrogen dioxide,
mercury, and even carbon dioxide.

We have just reported out of the Fi-
nance Committee legislation that will
better ensure that work pays more
than welfare to help people make that
transition from welfare to work. We
are close to consensus on overhauling
our postal system and taking the 1970s
model created under the leadership of
Senator STEVENS—who has joined us on
the floor—to bring that into the 21st
century.

There is much promise. There is
much that can be done and ought to be
done.

I fear that we are approaching a prec-
ipice that we may fall off—both par-
ties, Democrats and Republicans—
which is going to render us unable to
achieve what I think would be a very
fruitful session in this Congress. Rea-
son must prevail here. Democrats will
not always be in the minority; the Re-
publicans will not always be in the ma-
jority; Republicans will not always
hold the White House. We have to fig-
ure out some way to work through our
divisions on the nomination of judges.
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It is sort of ironic in the first term of
President Bush’s administration that
95 percent of his nominees were ap-
proved, compared to President Clin-
ton’s success rate of about 80 percent
over the 8 years he served.

We need to be able to establish a sys-
tem of checks and balances. We don’t
want to be obstructionists; we don’t
want one party to basically call the
shots in the executive and legislative
branches, and stack the decks in our
courts.

I encourage our leaders, as I have
done privately, Senator REID and Sen-
ator FRIST, to sit down—if they have
done it, to do so again—and have a
heart to heart.

I urge colleagues on both sides of the
aisle who want this place to work, who
want us to do the people’s business, to
work and find a way out of this bind.

———

BANKRUPTCY REFORM

Mr. CARPER. Mr. President, I want
to take a few minutes to talk about
bankruptcy reform legislation.

Much has been said about the bill
that is before us. Let me say a few
things as well.

Two years ago, roughly 83 Senators
voted in favor of an overhaul of our Na-
tion’s bankruptcy laws. As you may
know, under current law, people who
do not have the ability to pay their
debts can go into chapter 7 and their
debts are largely forgiven. They may
have to turn over some of their assets.
That is chapter 7. If the court of bank-
ruptcy believes a family has the ability
to repay some of their debts, they go
into chapter 13, if a payment schedule
is worked out.

Concerns have been raised, justifi-
ably, over the last decade or more that
some people who have the ability to
repay don’t; they simply run up their
debts and walk away from those obliga-
tions, and, frankly, leave the rest of us
having to pay more interest on the
consumer debt we acquire and to pay
more for the goods and services we buy.

Bankruptcy laws exist for a good pur-
pose. People do have disasters that
come into their lives; marriages end,
serious health problems occur, and peo-
ple lose jobs. For those reasons, we
have bankruptcy laws. Most people
who file for bankruptcy are not trying
to defraud anybody. They have a gen-
uine emergency, or a huge problem in
their life, and they need the protection
of the bankruptcy court. That is why
we have those laws.

There is a principle, whether you are
for this bill or not, that I think we can
all agree on. That principle is simply
this: If a person or a family has the
ability to repay a portion or all of their
debts, if they have that financial
wherewithal, they should repay a por-
tion or all of their debts. If a family
doesn’t have that wherewithal to pay
or begin repaying their debt, they
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should be accorded protection of the
bankruptcy court. That is it; it is that
simple.

The legislation we have before us is
an effort to try to codify that prin-
ciple, and to improve on the system
today where too many people, frankly,
have abused that system.

Much has been said about credit card
banks and putting credit cards in the
hands of people, encouraging them to
use them. I have heard from my credit
card banks. They would like to see this
legislation adopted. I have heard more
from my credit unions in Delaware
than I have from the credit card banks,
saying there is a problem and it is one
that we need to address.

I want to consider for a moment
what will happen, or continue to hap-
pen, if we don’t enact this legislation.

No. 1, some people who ought to be
repaying a portion of their debts do
not.

No. 2, the folks who ought to be re-
ceiving childcare from parents who are
not anxious to meet that obligation
will not receive that childcare pay-
ment. Their biological parent will file
for bankruptcy in an effort to avoid
making that childcare payment, or to
make an alimony payment. In fact, the
way the current law is structured,
when somebody is in a position to start
paying their responsibilities or obliga-
tions, legal fees come ahead of
childcare and come ahead of alimony.
That is wrong.

Today, under current law, a wealthy
individual in a State such as Florida or
Texas can go out, if they are a million-
aire, and take those millions of dollars
and invest that money in real estate, a
huge house, property, and land in the
State, file for bankruptcy, and basi-
cally protect all of their assets which
they own because of a provision in
Florida and Texas law. Homestead ex-
emptions exist in other States as well.
People can put money in trusts today
and tomorrow file for bankruptcy and
know that all the millions of dollars
they put in those trusts can be pro-
tected from bankruptcy. That is wrong.

With the legislation we have before
us, someone has to figure out that 2%
years ahead of time people are going to
want to file for bankruptcy and be
smart enough to put the money into a
home, or an estate, or into a trust—not
something you can do today—and file
for bankruptcy tomorrow; or this year
and file for bankruptcy next year or
the next 2 or 3 years, or 3% years. It is
a much better approach. I, frankly,
would like to see a cap on the home-
stead exemption. I voted for one yes-
terday. It didn’t prevail. It should
have.

What is in this current bill is a heck
of a lot better than it is in the law that
exists today. Here is how this bill
would work. For people whose median
family income is under 100 percent of
median family income, those families
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for the most part will be able to file for
bankruptcy and go into chapter 7 bank-
ruptcy without a whole lot of fuss.

What is median family income? In
my State, it is about $72,000. Nation-
ally, median family income is about
$65,000 for a family of four. It varies
from there. It can be as low as $48,000
or $49,000 for a family of four in Mis-
sissippi, up to $80,000 in States such as
Connecticut and others. But it is a
range from the high forties to the low
eighties for median family income.

For folks whose income is below 100
percent of median family income, they
g0 into chapter 7 pretty much without
a lot of dispute. However, for those
families whose income is above median
income, above $72,000, they would have
to go through a means test. That is not
a bad thing to do.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

———

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

———

BANKRUPTCY ABUSE PREVENTION
AND CONSUMER PROTECTION
ACT OF 2005

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of S. 26, which the
clerk will report.

The legislation clerk read as follows:

A bill (S. 26) to amend title II of the United
States Code, and for other purposes.

Pending:

Kennedy (for Leahy/Sarbanes) amendment
No. 83, to modify the definition of disin-
terested person in the Bankruptcy Code.

Dodd (for Kennedy) amendment No. 69, to
amend the definition of current monthly in-
come.

Dodd (for Kennedy) amendment No. 70, to
exempt debtors whose financial problems
were caused by failure to receive alimony or
child support, or both, from means testing.

Akaka amendment No. 105, to limit claims
in bankruptcy by certain unsecured credi-
tors.

Feingold amendment No. 90, to amend the
provision relating to fair notice given to
creditors.

Feingold amendment No. 92, to amend the
credit counseling provision.

Feingold amendment No. 93, to modify the
disclosure requirements for debt relief agen-
cies providing bankruptcy assistance.

Feingold amendment No. 95, to amend the
provisions relating to the discharge of taxes
under chapter 13.

Feingold amendment No. 96, to amend the
provisions relating to chapter 13 plans to
have a 5-year duration in certain cases and
to amend the definition of disposable income
for purposes of chapter 13.

Talent amendment No. 121, to deter cor-
porate fraud and prevent the abuse of State
self-settled trust law.

Schumer amendment No. 129 (to Amend-
ment No. 121), to limit the exemption for
asset protection trusts.

Durbin amendment No. 112, to protect dis-
abled veterans from means testing in bank-
ruptcy under certain circumstances.
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The PRESIDING OFFICER. There
will now be 2 minutes of debate equally
divided on amendment No. 70.

The Senator from Massachusetts.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that it be in order
to ask for the yeas and nays at this
time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. KENNEDY. Mr. President, I want
to talk about the most vulnerable peo-
ple who go into bankruptcy; they are
single women with children. There is
$95 million a year in unpaid alimony
and child support. When these women
marry—or divorced women end up in
bankruptcy, they end up in the harsh
provisions of this legislation. That is
wrong. These are people who are try-
ing. They are working hard. They are
playing by the rules, and they wouldn’t
be in bankruptcy if their husbands had
paid. Why we ought to treat them
harshly as this bill does is wrong.

This amendment which I have intro-
duced with the Senator from Con-
necticut, Senator DoODD, makes sure
that we are going to treat them fairly
under this provision.

I hope the Senate will accept it.

I yield 30 seconds to the Senator.

Mr. DODD. Mr. President, I thank
the Senator from Massachusetts. He
makes a point. Next year, more than 1
million single women will file for bank-
ruptcy in the United States. Most of
them are women with children, signifi-
cant numbers of children. This is far
too harsh for this constituency.

We urge adoption of the Kennedy
amendment. It is only right and only
fair and ought to be done to provide re-
lief to these people under the bank-
ruptcy system.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, I under-
stand the vote is about to start. I yield
back all of our time.

The PRESIDING OFFICER. The yeas
and nays have been ordered.

The question is on agreeing to Ken-
nedy amendment No. 70.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. DURBIN. I announce that the
Senator from New York (Mrs. CLINTON)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced — yeas 41,
nays 58, as follows:

[Rollcall Vote No. 36 Leg.]

YEAS—41
Akaka Bayh Boxer
Baucus Bingaman Byrd
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